
STATE OF NEW YORK
STATE TAX COMUISSION

In the Matter of the Pet i t ion

o f

Buddy 's  Transpor ta t ion  Co. ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 l r / l t Z - Z / 2 8 / 7 5 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon  Buddy rs  T ranspo r ta t i on  Co . ,  I nc . ,  t he  pe t i t i one r  i n  t he  ru i t h i n  p roceed ing ,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :

Buddy rs  T ranspor ta t i on  Co . ,  I nc .
3  Ra i l road  P I .
Maspeth, NY 77378

and by deposi t ing same enclosed in a postpaid

(post  of f i -ce or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

28th day of  November,  1980.

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  Lhe Pet i t ion

o f

Buddy rs  T ranspo r ta t i on  Co . ,  I nc .

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 2B & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / l / 7 7 2 - 2 / 2 8 1 7 5 .

State of  New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in noLice of  Determinat ion by mai l

upon Gerald N.  T ischfe ld the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  Gera ld N.  T ischfe ld
11 Grace Ave.
Great Neck, NY LIO2]-

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is  the representat ive of

for th on said wrapper is  the Iastthe pet i t ioner  here in and that  the address set

known address of  the represenLat ive of  t t i one r .

Sworn to before me th is

28th day of  November,  1980.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

November 28, 1980

Buddy ' s  T ranspo r ta t i on  Co . ,  I nc .
3  Ra i l r oad  P I .
Maspe th ,  NY  11378

Gent lemen:

Please take not ice of  the Determinat ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review aL the administrative level.
Pursuant  to sect ion(s)  1138 & 7243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Gera ld  N.  T isch fe ld
lL  Grace Ave.
Great  Neck ,  NY 11021
Taxing Bureau's Representat ive

t



STATE OF NEW YORK

STATE TAX COMMISSION

In the MaLter of the Appl icat ion

o f

BUDDY'S TRANSPoRTATION C0.,  INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period June 1, I }TI
through February 28, Ig7S.

DETERMINATION

Appl ican t ,  Buddy 's  Transpor ta t ion  co . ,  rnc . ,  3  Ra i l road p lace ,  Maspeth ,

New York  11378,  f i led  an  app l ica t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

per iod  June 1 ,  1971 th rough February  28 ,  1975 (F i te  No.  11184) .

A smal l  c lairns hearing was held before Joseph Chyrywaty, Hearing 0ff icer,

at the off ices of the State Tax Comnission, Two World Trade Center,  New York,

New York ,  on  March  9 ,  7978 a t  9 :15  A.M.  App l icanL appeared by  Gera ld  N.

Tischfeld'  CPA. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Wil l iam

F o x ,  B s q . ,  o f  c o u n s e l ) .

ISSIES

I.  Lthether the audit  conducted by the Sales Tax Bureau of appl icants

avai lable books and records was proper and correct.

I I .  Whether the funds transferred to appl icant Buddy's TransportaLion

Co. ,  fnc .  f rom Brook f ie ld  Bus  Serv ice ,  fnc .  a re  sub jec t  to  the  sa les  tax  as

ren ta ls  o r  leases .

FIND]NGS OF FACT

1.  App l ican t . ,  Buddy 's  TransporLat ion  Co. ,  Inc . ,  was  engaged in  the  bus iness

of operat ing a school bus route for and subsequent ly leasing buses to the New York



- 2 -

City Board of Educat ion and operat ing a charter bus service for New York City

Port  Authori ty transport ing passengers at John F. Kennedy fnternat ional Airport

to  var ious  te rmina ls .

2 .  0n  June 10 ,  1975,  as  a  resu l t  o f  an  aud i t ,  the  sares  Tax  Bureau

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due for the period June 1, 1971 through February 28, 1975 against the appl icant

in  the  amount  o f  $181976.27 ,  p lus  pena l ty  and in te res t  o f  $6 ,026.76 .  Because

of the unavai labi l i ty of  certain books and records, the Sales Tax Bureau

computed the addit ional taxes due as fol lows:

(a )  For  the  per iod  June 1 ,  Lg71 th rough May 31 ,  Ig l2 ,  and the

periods ended November 30, r972 and February 28, r973, addit ional

taxab le  sa les  were  assessed a t  one- th i rd  o f  the  gross  sa les

reported on appl icantsr sales tax returns for these periods.

T h e  t a x a b l e  s a l e s  f o r  t h e s e  p e r i o d s  t o t a l l e d  $ 2 2 L , 6 1 1 . 0 0 .

(b) Taxable sales reported for Lhe periods ended August 31,

1972;  May 31 ,  1973;  August  31 ,  7973;  November  30 ,  1973;  and

February 28, 1974 were doubled. The taxable sales for these

p e r i o d s  t o t a l l e d  9 4 9 , 8 0 0 . 0 0

(c )  No taxab le  sa les  were

remaining four quarters of

were  assessed a t  the  same

The,  taxab le  sa les  fo r  these

(d) The total  net.  taxable

$ 3 0 7  , 4 1  1  .  0 0  .

reported by the appl icant for the

the audit l  therefore, taxable sales

amounts as the last four periods.

p e r i o d s  t o t a l l e d  $ 3 6 , 0 0 0 . 0 0 .

sa les  fo r  the  per iod  in  i ssue was
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3. Appl icant had a contract with the New York City Board of Educat ion

for  the  leas ing  o f  buses .  As  a  resu l t  o f  a  bus  dr iver ' s  s t r i ke  in  the  la t te r

part  of  1970, the appl icant was unable to ful f i l l  i ts contractual obl igat ions

with the Board of Educat ion. fn October of 1970, the appl icant renegot iated

its contract with the Board of Educat ion which provided for the leasing of

approximately 90 buses. This obl igat ion ceased on June 30, rg7r.

Due to f inancial  di f f icul t ies and the effects of the aforementioned

str ike, the appl icant was also unable to carry out i ts agreement with the Port

Author i ty .  An  a f f i l i a ted  corpora t ion ,  Brook f ie ld  Bus  Serv ice ,  Inc .  (whose

sole shareholders were Joseph and Li l l ian Blasi ,  who were also the sole share-

holders of appl icant) assumed responsibi l i ty for the contract with the Port

A u t h o r i t y  a s  o f  0 c t o b e r ,  1 9 7 0 ,  a n d  u s e d  t h e  a p p l i c a n t s ' b u s e s  t o  d o  s o .

Brook f ie ld  Bus  Serv ice ,  fnc .  t rans fer red  funds ,  in  the  amount  o f  $3661766.00 ,

to  app l i can t ,  Buddyrs  Transpor ta t ion  Co. ,  Inc . ,  to  cover  payments  o f  no tes  and

interest due on this equipment and other expenses.

4. Appl icant contended that the audit  was not thoroughly performed and

disputed the Sales Tax Bureau's claim of insuff ic ient records by introducing

journals,  ledgers and bank statements into evidence. However,  these records

were inconclusive and fai led to show that the audit  was incorrect.  I t  was

also contended that operat ions were ceased and the corporat ion became non-existant

as of the lat ter part  of  1973; however,  i t  of fered no substant ial  evidence to

show that business \{as discont inued or that.  any of i ts assets were sold.

5. I t  was also the appl icant 's content ion that.  none of i ts receipts in

the audit  per iod were taxable since monies received from the Board of Educat ion

Lrere from a tax exempt otganizat ion and the monies received from Brookf ield

Bus Service, Inc. were tax exempt transfers to cover operat ing costs with no
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prof i t  mot ive intended. However,  appl icant

June 1, 7971 through February 28, 1974, in

appl icant.  contended was for sales tax owed

Taxable sales report .ed on these returns did

f ie ld  Bus  Serv ice .

C.  That  the  app l ica t ion  o f  Buddy 's

and the Not ice of Determinat ion and Demand

Due issued June 10 ,  1 .975,  i s  sus ta ined.

DATED: Albany, New York

CONCIUSIONS OF tAW

A. That the funds transferred by Brookf ield Bus Service, Inc. to appl icant,

Buddy 's  Transpor ta t ion  Co. ,  fnc .  cons t i tu ted  payments  fo r  the  ren t ing  or

leas ing  o f  app l i can t ' s  buses  w i th in  the  mean ing  and in ten t  o f  Sec t ion  1101(b) (5 )

of the Tax Law; Lhat such payments are taxable under Sect ion 1105 of the Tax

law.

B. That the correct basis for taxable sales is the amount of funds

t rans fer red  f rom Brook f ie ld  Bus  Serv ice ,  Inc .  to  app l i can t ;  tha t  the  gross

sa les  repor ted  on  the  app l ican t ' s  sa les  tax  reLurns  as  the  bas is  o f  l iab i l i t y

is incorrect. ,  therefore the or iginal  basis for the assessment is improper.

However,  s ince the tax due on the transfer of funds would produce a greater

tax such def ic iency can not be increased in accordance with the meaning and

intent of sect ion 1147(b) of the Tax Law. Accordingly,  the amount of tax due

is sustained and only the basis for the tax l iabi l i ty is corrected in accordance

wi th  sec t ion  1138 o f  the  Tax  Law.

reported sales tax for the period

the  aggregate  o f  $21782.50  wh ich

on the  purchase o f  a  veh ic le .

not include receipts from Brook-

Transpor ta t ion  Co. ,  Inc .  i s  den ied

for Payment of Sales and Use Taxes

COMMISSION

ISSIONER

NoY z B r98o


